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REPORT 


[To accompany 8. 530] 






The Committee on the Judiciary, to which was referred the bill 
(S. 530) for the relief of the Sacred Heart Hospital, having considered 
the same, reports favorably thereon, with amendments, and recom- 
mends that the bill, as amended, do pass. 


AMENDMENTS 





1. On page 1, line 6, strike the figure “$14,910.81” and insert in 
lieu thereof the figure “$5,686.12”. 

2. On page 2, line 3, strike the words “in excess of 10 per centum 
thereof”. 





PURPOSE OF 





AMENDMENTS 





1. The purpose of the first amendment is explained in the statement 
of this report. 


2. The purpose of the second amendment is to eliminate the pay- 
ment of attorney’s fees from the award provided in this bill. 


PURPOSE 






The purpose of the proposed legislation, as amended, is to pay to the 
Sacred Heart Hospital, Havre, Mont., the sum of $5,686712, in full 
settlement of all claims of said hospital against the United States for 
payment of 92 unpaid Indian accounts for hospitalization, treatment, 
and other services rendered to them. Such enrolled Indians were 
from the Rocky Boy's Reservation and the Fort Belknap Agency. 
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STATEMENT 


The claimant in this bill is the Sacred Heart Hospital at Havre, 
Mont., a nonprofit institution dedicated to the assistance of the sick 
and injured. In the performance of this function this hospital cared 
for and treated 192 Indians whose bills for such care and treatment 
have not as yet been paid. Of this number a total of 92 accounts 
involved enrolled Indians, 84 from the Rocky Boy's Reservation and 
8 from the Fort Belknap Agency, as verified from the census rolls of 
those 2 reservations. The remaining 100 unpaid Indian accounts 
apparently involved Indians as to whom the United States has no 
responsibility. The total amount of indebtedness to the Sacred 
Heart Hospital in these 192 unpaid accounts amounts to $14,910.81. 
The 92 unpaid accounts representing the obligations of сотона In- 
dians, totaled $5,686.12, the amount of this bill, as amended. D 
some of these bills involving enrolled Indians were incurred as far 
back as 1933, the majority of them appear to have been incurred die 
1943, Administrative reimbursement of the hospital for the medical 
and dental care furnished to these Indians has not been made for the 
reason that administrative rules provide that such payments may be 
made only when (1) no adequate Indian Bureau facilities are avail- 
able; (2) the Шым or injury is of such a nature that transportation 
to a Federal facility is likely to endanger life or cause undue suffe ring 
and the illness or injury is not chronic or of long standing or coveri 
by workman’s compensation law or other private or Borse 
agreement; (3) funds appropriated by Congress are D specifi 
ally for this purpose at the area or agency unit, and (4) the regu v 
relating to hospital and medical care of Indians are не «d with as 
set forth in the Code of Federal Regulations, title 25: Indians. 

The report of the Department of the Interior in à similar claim 
iníroduced in a prior Congress contains no recommendation with 
respect to this legislation. The committee, however, believes that tl 
United States Government should recognize its responsibility to thi 
hospital for its treatment of the 92 enrolled Indians. Indian Bureau 
hospital facilities may or may not have been available to these Indians 
in or around Havre, Mont., but when these Indians presented them- 
selves to the Sacred Heart Hospital for treatment, the committee does 
not believe that it was incumbent upon the hospital to delay care and 
treatment until such time as such facts were ascertained. In view of 
the fact that the services were rendered and the persons for whom 
they were rendered were enrolled Indians, the committee recommends 
favorable consideration of this legislation. This recommendation is 
made without prejudice to the right of the Sacred Heart Hospital to 
submit additional evidence at a later date justifying payment of the 
remainder of the amount claimed. 

Attached to this report is the statement of the Department of the 
Interior referred to earlier, a letter from Sister M. Alfrida, of the 
Sacred Heart Hospital, addressed to Hon. Mike Mansfield, and a list 
of the enrollment as treated, and the amount of the bill incurred. 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., August 14, 1952. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 

My Dear MR. CELLER: Reference is made to your request for a report on H. R. 
7791, for the relief of the Sacred Heart Hospital. This biil provides for payment 
to the Sacred Heart Hospital, Havre, Mont., of $14,910.81 in full settlement of 
claims of the Saered Heart Hospital against the United States arising out of 192 
unpaid Indian aecounts for hospitalization, treatment, and other services rendered 
to certain Indians. 

An investigation was made by the Bureau of Indian Affairs of the delinquent 
Indian aecounts at the Sacred Heart Hospital for the purpose of determining 
vhether any of these bills are the responsibility of the Indian Bureau and may be 
paid from publie funds under existing laws and regulations. This investigation 
revealed that there are a total of 192 unpaid Indian accounts amounting to 
$14,910.81. Of this number, a totol of 92 accounts involved enrolled Indians—84 
from the Roeky Boy's Band and 8 from the Fort Belknap Reservation, as verified 




















m the census rolls of these 2 reservations. These 92 unpaid accounts amount 

|» $5.6 8060 12 
Indian Bureau officials have authority to make payments for medical, hospital, 
ind dental care furnished to medically ind enrolled Indians in non-Indian 
Bureau facilities, provided such services are authorized in advance, or, in cases of 
nergency, such services are covered by early confirmation. Such payments may 
be made when (1) no adequate Indian Bureau facilities are available, (2) the illness 
jury of such a nature that transportation to a Federal facility is likely to 
endanger life or causi | ifferi ind the illness or injury is not chronic or of 
ing li by workman’s compensation law or other private or 
Cx n 3) funds appropriated by Congress are available spe 
cifiea { the area or agen init, and (4) the regulations relating 


set forth in the Code 








{ view of the 1 rds failed disclose tl authorizations had 

ied by the former or esent superintendents of the Rocky Boys’ and 

rt Belknap Agencies or ther Indian Bureau ofhi for any of the cases 
ving the 92 enrolled Indians The Sacred Heart Hospital has also failed 
псе any documents which could be used as a basis for settlement. In the 
nee of such records, it has not been possible for the Indian Bureau to assume 
for t inpaid a f « { Indians or to recommend payment 






ning 100 unpaid Indian 


om the United States 






We call your attention to our letter of May 13, 1952, specifically the first four 
paragraphs thereof, which we q 

"In accordance with our previous letter, we enclose herewith lists of accounts 
in the above-captioned matter An itemized statement of each would demand 
more clerical help than we are able to command at this time; so, we hope these 
and a brief discussion of specific cases W ill suflice, 
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4 





“То defense of their rejection of our claims, the Bureau has advanced the theory 
that proper clearance was not completed in the individual cases, since no positive - 
evidence of such clearance was offered. The case of Mary Collins, now in the 


hands of our attorney, is an example of the futility of complying with regulations - 
during this particular period. We are in agreement with Commissioner Myer А 
that regulations are being complied with and payments made satisfactorily at the A 
present time. The case of Mary Collins was cleared and formally approved B 
with promise of payment, some vears ago. Payment not having been received, n 
this file was turned over to our attorney. Even then, just a matter of a few days В. 
ago, the claim was rejected. B. 
*We enclose сору of letter from Dr. Rapp to show that proper clearance was E 
customary procedure during his stay at the agency. We believe that it is a well В, 
established principle of law that what can be shown to be customary procedure is С 
to be presumed true unless evidence to support a contrary supposition is intro- e 
duced. C! 
* During the time in question, our records were kept almost entirely on cards, 
and no testamentarv evidence of persons then working here is now available on Я 
the older claims. These cards showed, by penciled or inked notations (sometimes C 
typed), the exact financial status of each case. Enclosed copy will exemplify. 
“The Credit Service sticker indicates one more futile effort to collect by other 
means, from the patient or responsible party Since the list of cards bearing ( 
‘refused’ notation is comparatively short, we are willing to concede these, since í 
at this late date there is no wav of determining the basis of refusal.” га 
It has never been practicable for hospitals to preserve eoluminous correspond- ) 
ence files. The case records which are necessary to show medical histories of D 
patients occupy so much space as to make such correspondence files almost an Di 
impossibility. Furthermore, many of the clearances are accomplished by means 
of the telephone, and, as described in our letter of May 13, notations are mad 
on the itemized account card which enable us to see at a glance the current status 
of the account. Simple logic would indicate that clearances were attempted on all 
Indian accounts; and, since some of them carry the notation “refused,’’ those 
which do not carrv such notation must have been accepted. It would seem ver 
unlikely that these few were the only ones of the entire list which were reported 
to the agency for proper clearance, especially in view of the fact that, accordii I 
to Dr. Rapp, senior physician at Fort Belknap from 1947 to 1951, the hospital 
was in the habit of conforming to regulations in these matters 
The words “investigation” and “thorough review” as used by Mr. Chapman 
in his letter to Mr. Celler seem to us to imply considerably more inspection ot 
these accounts than was actually made. The interview in this regard lasted a 
very few minutes, and it resulted only in the suggestion that these accounts br 
considered “charity cases.” 
Our hospitals are never profit-making institutions; nor are they intended to b« 
The Sisters head the various departm« nts, receiving no salaries whatever! How- La? 


ever, when an institution so vital as a hospital is expected to give free care indis- 
criminately to a certain group or class, and the demands made by that 
become so heavy as to endanger the increasing efficiency of the hospital 
community, then we feel there is every justification for request 
of our Government, such as that exemplified in the bill H. R. 7 

The Mary Collins case, referred to in our letter of May 13, | 
and we have been advised by Senator Eeton that the General Accounting Offies 
has been instructed to allow the claim in full We do not understand the positio: Mu 
of the Bureau in having rejected this particular claim, particularly after having 
first approved it. The 92 accounts involving enrolled Indians fall in this sam: 
general category. 





The other 100 delinquent accounts listed involve Indians who fall in the so- 
called nonward classification. The number included in this classification is x 
constantly growing in this community. Little or no attention is being given to RAM 
their welfare. According to the next from the last paragraph of Mr. Chapman’s Кос} 
letter of August 14 to Mr. Celler, he feels the United States Government has no еШ 
responsibility toward these people. We do not understand Mr. Chapman's Stur 
point of view here. We have always been firmly convinced that the Government 
has a definite responsibility toward all citizens, and even more partieularly toward Saol 
Indians. fons 

Sincerely yours, Sar 
Sister M. ALFRIDA. 
iW 
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Last A 





Arkinson, Tom 
Azure, Iren« 
Bacon, Mr. Charles 
Beleourt, David ! 
Belcourt, Levi 
Belcourt, Elmer 
Belcourt, Mrs. Hazel 
t, Mrs 


Buffalo, Mrs, Sam 


Веісош George 


Boushie, 


( 


Kock y Boy 


See Mrs. LeRoy Houle. 


Rocky Boy 
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Diagnosis 


níectton 


Medical 
ao 
Maternity 


Medical 
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List A—Continued 


Name 








Sangray, Mrs. Carl 
А Sangray, Sam 
ў Sunchild, Ned 

Stifform, Frank ! 

Stump, Pat.. 

Sutherland, Mrs. George 
Writing Bird, Charles. . T 
Windeboy, Roger. . 





it Wards refused, 
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| Place Date 
First Street, 了 avre May 19, 1946 | 


Rocky Boy 
Havre....... 
| Fort Belknap 
| North Side, Havre 
і Rocky Boy 

North Side 
Rocky Boy 








Aug. 25, 1946 
Jan. 6,1948 
May 29,1947 
Aug. 


| Diagnosis 


i 
І 
{ 
і 
| 


29, 1947 | 


June 1,1946 | 
Oct. 21, 1948 
Feb. 6, 1945 | 


Amount 


Maternity $70. 50 

Medical 22. (у 
do.... 115, Oi 
do 101. (м 

Surgical 2. 

Maternity 61 

Medical і 
do 
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KILGORE, from the Committee on the Judiciary, submitted the | 

| 

I 

I 
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j 

1 

ni ose Ol ı6 Dro d legislation is to authorize and direet | 
Administrator of the Civil Yeronautics Administration, notwith- | 

din ontra | | ision relating to a 30-day limitation | 

r Ahne an appi al contained in contract No. C8ce2a—3604 entered mto | 
etween the claimant, Sam Bergesen, of Tacoma, Wash., and the | 
ivil Aeronautics Administration, Department of Commerce, for the | 
nstruetion. of a. verv-high-frequenes repeater station at North | 
Nenana, Alaska, upon application filed with said Administration | 
ithin 6 months after the date of enactment of this act, to review | 
inv claim of the said Sam Bergesen resulting from the assessment of | 
liquidated damages against him under such contract. | 





STATEMENT 






This proposed legislation involves a contract between the claimant 
and the Civil Aeronautics Administration. It would appear that 
completion of the contract of Sam Bergesen, the claimant herein, for 
the construction of a VHF repeater station at North Nenana, Alaska, 
was delayed by the operation of the Government priority system. 
The contract itself expressly provides in article 9 that the contractor 
shall not be charged with liquidated damages because of any delays 
in the completion of the work due to unforeseeable causes beyond his 
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SAM. BERGESEN 


eontrol, and without his fault or negligence. On the 30th of April 
1952, N. W. Peterson, representing the CAA as Chief of Procurement 
Branch, at Anchorage, aska, addressed a letter to Mr. Bergesen 
at Tacoma, Wash., advising him that liquidated damages were being 
assessed against him at the rate of $100 per day for delay i in completing 
the contract, or for a total of $7,300. No information is available as 
to the date upon which the letter dated April 30, 1952, was actually 
mailed. Neither is there any information available as to whether 
or not it was transmitted by ordinary mail or by airmail and the date 
when it was actually received by the addressee is uncertain. If i 
moved by ordinary mail transit time should have averaged about 9 
days. Asmaning the letter was mailed on the day it bears date, 
April 30, 1952, and traveled by ordinary mail, it would have arrived 
at its indication approximately May 8 or 9. If it be assumed that 
it was transmitted by airmail, it would have arrived in Seattle ғ approxi- 
mately May 1 or 2 and then would have been transmitted to Tacoma. 
where it would have arrived probably on either Friday or Saturday, 
and if that be so it may not have been delivered until May 5, 1952 

On May 28, 1952, the contractor wrote a letter to the regional 
administrator, CAA, Box 440, Anchorage, Alaska. By said letter he 
gave notice of appeal from the assessment of liquidated damages 
Lynn Faulk, the contractor’s office manager, states that the lette 
was duly mailed on that day and a copy was mailed to M. W. 


son, Chief of Procurement Branch, Anchorage, Alaska, also. Th 
CAA contends that it never — this le (ter. Subs equen ly, a 
letter dated May 28, 1952, from M. W. Peterson, Chief of Procure 


ment Branch, CAA, Anc hor age, Alas ^ a, was received by the contractor 
containing a release form and again mentioning the liquidated damag 
Under date of June 5, 1952, the contractor forwarded to the re sione) 
administrator, CAA, Box 440, Anchorage, Alaska, a letter again pro- 
testing the assessment of liquidated damages, and giving notice of 
appeal. The Government admits it received this notice of appeal 

On July 25, 1952, the Acting Chief of Procurement Branch, An- 
chorage, Alaska, addressed a letter to the contractor in which the 
letter of the contractor giving notice of appeal from the assessment 
of liquidated damages was acknowledged, but again stating that 
liquidated damages were assessed. This letter was not labeled as 
finding of fact and it concluded with a statement indicating that 
further facts might still be considered by the office transmitting the 
letter. 

Under date of September 26, 1952, the Chief of Procurement 
Branch, Anchorage, Alaska, advised the contractor that the matter 
was considered closed. Under date of September 30, 1952, the contrac 
tor again wrote the Chief of the Procurement Branch at Anchorage 
Alaska, requesting a review of the case. 

On January 22, 1953, the contracting officer wrote to the contractor 
advising for the first time that the letter of July 25, 1952, constituted 
findings of fact. 

The Government takes, the position that the contractor may not 
present his appeal on the merits because an appeal was not taken 
within 30 days after the determination assessing liquidated damages. 
The claim has not been rejected on the merits, but solely on the 
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SAM BERGESEN 3 


technicality that notice of appeal was not given within 30 days after 
receipt of the determination of the assessment by the contractor. 
The Government refuses to recognize the appeal of April 28. The 
second appeal of June 5 was within 30 days if the Government's 
letter of April 30, 1952, came by ordinary mail, or if it was not delivered 
until May 5. The release form mailed by the Government with its 
letter of May 28, 1952, was an additional determination of liquidated 
damages, and this was appealed from by the letter of June 5, 1952, 
and was within the time limit. "The contractor's letter of September 
30, 1952, was within 30 days after receipt of the letter of the Govern- 
ment dated September 26, 1952, advising that the matter was closed. 
Here again notice of appeal was given within 30 days after receipt of 
a determination. At all times the Government was fully advised of 
the desire and intent of the contractor to appeal from the assessment 
of liquidated damages. 

The report of the Secretary of Commerce indicates that the Depart- 
ment would have no objection to the enactment of this bill and that 
there are no other circumstances present which would justify denial 
of a review of this particular claim on its merits. 

The committee believes that under all of the circumstances as set 
forth that the bill is meritorious and, therefore, recommends that the 
bill, S. 872, be considered favorably. 

Attached hereto and made a part hereof is a letter from the Secretary 
of Commerce to Hon. Harley M. Kilgore, chairman of the Senate 
Committee on the Judiciary, dated April 27, 1955, together with cer- 
tain evidentiary data submitted in connection with this claim. 







THe SECRETARY OF COMMERCE, 


Washington, April 27 1955 
Hon. HARLEY M. KILGORE, 


Chairman, Senate Committee on the Judiciary 
United States Senate, Washington, D. C. 


Dear SENATOR KILGORE: This is in response to your letter of February 8, 1955, 


equesting the views of this Department on S. 872, a bill which would permit the 
review by the Administrator of Civil Aeronautics of a claim by Sam Bergeson, 
otwithstanding the latter's failure to file the claim within the 30-day limitation 


period provided for in a construetion contraet No. C8ca-3694 entered into by Mr. 
B he Civil Aeronauties Administration, 


1 
Dergeson anda th 


We feel that there are 


( no other circumstances present which would justify 
lenial of a review of this particular claim on its merits and we, therefore, would 
have no objection to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. If we can be of any further assistance, 


please call upon us, 


Sincerely vours, 


WALTER WILLIAMS, 
Acting Secretary of Commerce. 







Ехнівіт А 
May 28, 1952. 
Subject: Contract C8ea-3694, North Nenana, Alaska, final payment. 
REGIONAL ADMINISTRATOR, 
Civil Aeronautics Administration, 
Anchorage, Alaska, 

Dear Sır: Notice of appeal of determination of N. W. Peterson, Chief, Procure- 
ment Branch, in his letter of April 30, 1952, that liquidated damages will be 
withheld in accordance with article 9, Standard Form 23, and paragraph 3, con- 
tract conditions, for each calendar day of delay, in excess of the time quoted for 
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completion of the contract, computed as follows: Schedule I, due date August 12, 


SAM BERGESEN 


1951, date completed October 24, 1951, days overdue 73, rate per day $100, 
total liquidated damages $7,300, is hereby made in accordance with article 9, 


Standard Form 23. 


We should appreciate the opportunity to present our arguments that maintain 
that delays resulting in the completion of the contract after due date were unfore- 


seeable causes beyond the control and without the fault or negligence of the 
contractor. 


Yours very truly, 
SAM BERGESON. 


Ехнівіт В 


AFFIDAVIT OF LYNN FAULK 


STATE OF WASHINGTON, 
County of Pierce, ss: 

Lynn Faulk, being first duly sworn on oath, deposes and says: That on the 28th 
day of May 1952, I was office manager for Sam Bergesen, general contractor. І 
still hold that position. On that date I was instructed by Mr. Bergesen to write 
a letter to the regional administrator of the Civil Aeronautics Administration, 
Anchorage, Alaska, giving notice of an appeal from a determination by M. W. 
Peterson, Chief of Procurement Branch, assessing liquidated damages against 
Mr. Bergesen, under contract No, C8ca-3694, for construction at North Nenana, 
Alaska. At that time the entire office personnel consisted of Mr.-Bergesen and 
me. I personally typed a letter addressed to regional administrator, Civil Aero- 
nautics Administration, Box 440, Anchorage, Alaska, and prepared an extra 
carbon copy for M. W. Peterson, Chief of Procurement Branch, Anchorage, 
Alaska. he letter was written on the stationery of Sam Bergesen and distinctly 
stated that notice of appeal was given thereby from the determination of M. W 
Peterson in his letter of April 30, 1952, that liquidated damages would be with- 
held. 

The letter was presented to Mr. Bergesen for signature and he approved and 
signed the same. This matter of appeal was an important matter to us and I 
took special care to mail it. The original and the copy were placed in separate 
envelopes. The original was addressed to the regional administrator, Civil 
Aeronautics Administration, Box 440, Anchorage, Alaska. The carbon copy was 
enclosed in an envelope addressed to M. W. Peterson, Chief of Procurement 
Branch, Civil Aeronautics Administration, Anchorage, Alaska, Each of the 
envelopes was marked “Airmail” and sufficient postage for airmail was attached 
to each. I personally deposited the envelopes containing these letters in the 
United States mail at the post office at Lakeview, Wash., a suburb of Tacoma, 
at about 5:30 p. m. on May 28, 1952, These were mailed in the mail slot in the 
post office, Each envelope bore the return address of Sam Bergesen, 5402 
San Francisco Avenue SW., Taconia, Wash. Neither of said envelopes was 
returned. 

The letter of May 28, 1952, was written after discussion between Mr. Bergesen 
and me in order to preserve our rights of appeal from the determination contained 
in the letter of April 30, 1952, and we had no reason to believe that it would not 
be delivered at its destination. Subsequent to the mailing of the letter referred 
to we received in our office a letter dated May 28, 1952, written by Mr. M. W. 
Peterson, Chief of Procurement Branch, Anchorage, Alaska, enclosing the con- 
tract release form, with the request that it be signed and one signed copy be 
returned to the office. That contract release form was made out to contain an 
exception from the release of the liquidated damages in the sum of $7,300. We 
were unable to check the figures shown in the contract release form, and on 
June 4, 1952, we wrote a letter to Civil Aeronautics Administration, Procurement 
Branch, Box 440, Anchorage, Alaska, requesting verification of the figures. 
On the following day, June 5, 1952, Mr. Bergesen and I discussed the fact that 
mention was made in this release form of the assessment of liquidated damages, 
and it was determined that since no formal findings of fact had been submitted 
to us, and in order to be sure that we would not be foreclosed from our appeal 
by an interpretation that the release form constituted findings of fact relative 
to the assessment of liquidated damages, we would give notice of appeal based 
upon the letter of May 28, 1952, and the contract release form contained therein. 

Our letter of June 5, 1952, had sole reference to the contract release form and no 
reference was made to our previous appeal of May 28, 1952, for the reason that 
there was no occasion to make such reference. Our letter of June 5, 1952, was 
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SAM BERGESEN 5 


for the sole purpose of protecting ourselves against any claim that the statement 
in the release form rather than the letter of April 30 constituted an appealable 
finding. A third letter, dated July 25, 1952, was received from Robert P Bacon, 
Acting Chief, Procurement Branch, again making reference to the matter of 
liquidated damages. This letter made no new determination and two appeals 
had previously been forwarded, consequently no additional notice of appeal was 
given. Letter of July 25, 1952, was not labeled as a finding of fact and it coneluded 
as follows: 

“If it is desired to present any further facts regarding this matter to this office 
for consideration, it is requested that you do so without delay as it is desired to 
dispose of your claim at the earliest practical date.” 

This clearly indicated that the matter was stil! in the consideration stage in the 
office of the Acting Chief of Procurement Branch. It was not until we received 
letter of the Chief of the Procurement Branch, dated September 26, 1952, a copy 
of which is attached, that we were advised that the matter was closed by him. 
On September 30, 1952, in reply to that advice, we requested a review of the case. 
A copy of that letter is attached hereto. By letter of January 22, 1953, the Chief 
of the Procurement Branch advised for the first time that the letter of July 25, 
1952, constituted his findings of fact concerning denial of our claim for time 
extension, A copy of that letter is attached. 

LYNN FAULK. 

Subscribed and sworn to before me this dav of February 1954. 


Notary Public in and for the State of M ashingtor . re siding at 









Ехнівіт С 
Sam BERGESEN, 
Tacoma, Wash., J une 5, 1952. 
Subject: Contract C8ca—3694, North Nenana, Alaska, final payment. 
REGIONAL ADMINISTRATOR, 
Civil Aeronautics Administration, 
Anchorage, Alaska. 

DEAR Mn. PraATT: Under date of May 28, 1952, we have received from Mr. 
M. W. Peterson, Chief, Procurement Branch, acceptance of the work aecomplished 
under subject contract, acknowledged as of October 24, 1951. 

Enclosed with this letter was contract release form which we have been requested 
to sign. This release contains a statement of assessed liquidated damages in the 
amount of $7,300. 

We wish at this time to give notice of protest of this assessment of. liquidated 
damages, and appeal of the decision assessing this amount; this in accordance 
with article 9, Standard Form 23 of above contract. 

We should appreciate the opportunity to present our arguments and evidence 
maintaining that delays were unforeseeable causes beyond the control and without 
fault or negligence of the contractor. 

Yours very truly, 


Sam BERGESEN. 





Ехнівіт Р 


DEPARTMENT OF COMMERCE, 
Civi AERONAUTICS ADMINISTRATION, 
Anchorage, Alaska, July 25, 1952. 
Subject: Contract No. C8ca-3694, North Nenana, Alaska. 


Mr. Sam BERGESEN, 
Tacoma, Wash. 


DEAR MR. BERGESON: Reference is made to your letters dated August 8, 
August 29, 1951 and June 5, 1952, and the exception stated in contract release 
form, contract C8ca-3694, dated June 5, 1952, and our letters dated August 15 
and September 18, 1951 and April 30, 1952, in connection with your request for an 
extension of time under contract No. C8ca-3694, by reason of delays allegedly 
suffered as the result of failure on the part of suppliers to make timely delivery 
of an engine water pump and oil pump for installation under work item 6.131 (3). 

We are in receipt of decision B-105631, rendered by the Comptroller General of 
the United States on February 19, 1952, in connection with delays in completion 
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6 SAM BERGESEN 


of Government contracts when such delays are eaused solely by failure of suppliers 
or subsuppliers to make timely delivery of contract material due to the fulfilling 
of orders with preferential prioritv. 

In this decision it is held that in order to be excused for delays in completion of 
Government contracts, as provided in section 707 of the Defense Production Act 
of 1950 (64 Stat. 798), the delays must have been caused by the contractor’s com- 
pliance with a rule, regulation, or order issued pursuant to this act. In other 
words, compliance on the part of supplier, with the rules, regulations, or orders 
issued pursuant to the act, will not operate to excuse the contractor for delay in 
completing a contract within the time specified by the contract. 

Decision B-105631 is quoted, in part, as follows: 

“Consequently, I am compelled to the conclusion that delay or other default 
in the performance of a contract caused by the delavs of a supplier or subcontractor 
is not excused by section 707 of the Defense Production Act of 1950 or by seetior 
22 of NPA Regulation 2.” 

In the absence of any evidence that the delay in completing contract No. 
C8ca-3694 was caused by your compliance with the provisions of section 707, of 
the Production Defense Act, of 1950, and in view of the fact that decision B-105631 
applies to a case in which the attending circumstances are, for all practical pur- 
poses, identical to the circumstances surrounding the failure of the supplier to 
make timely delivery of contract materials under contract No. CS8ca-3694, we 
have no choice but to deny your request for an extension in contract time for 
reasons stated in the foregoing. 

According to our records, the delay of 73 days in completing this contract has 
been attributed by vou to be due solely to the failure of your supplier to make 
timely delivery of the water pump and oil pump required by work item 6.131 (3 
Under these circumstances, this office is prohibited from refunding to you any 
part of the $7,300 liquidated damages withheld from the final progress payment 

In your letter dated June 5, 1952 addressed to the regional administrator 
notice was given that this assessment of liquidated damages was protested and 
that an opportunity was desired to present your arguments and evidence in con- 
nection therewith. If, in view of the Comptroller General’s decision referred to 
in the foregoing, you wish to appeal from our decision denving an extension it 
contract time, it is suggested that you forward such appeal through this office to 
Administrator of Civil Aeronautics, Washington 25, D. C., who is the Head of 
this Department within the meaning of article 9, of the contract. 

If it is desired to present any further facts regarding this matter to this office 
for consideration, it is requested that you do so without delay as it is desired to 
dispose of your claim at the earliest practicable date. 

Sincerely yours, 
ROBERT F. BACON, 
Acting Chief, Procurement Branch. 


Ехнівіт Е 


DEPARTMENT OF COMMERCE, 
CIVIL AERONAUTICS ADMINISTRATION, 
Anchorage, Alaska, January 22, 1958. 
Subject: Contract No. C8ca—3694, schedule I, North Nenana, Alaska. 
Mr. Sam BERGESEN, 
Tacoma, Wash. 

Dear MR. BERGESEN: This is in reply to your letter of January 20, 1953, 
requesting & copy of the contracting officer's finding of fact concerning denia! 
of your claim for a time extension. 

he findings and decision of the contracting officer were stated in our letter 
of July 25, 1952. 


Sincerely yours, 
M. W. PETERSON, 


Chief, Procurement Branch. 
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Ехнівіт F 


DEPARTMENT OF COMMERCE, 
CIVIL AERONAUTICS ADMINISTRATION, 
OFFICE OF THE ADMINISTRATOR, 


Washington, March 24, 1954. 
Mr. LYLE L. IVERSON, 


Lycette, Diamond & Sylvester, 
Seattle, Wash. 


Dear Mr. Iverson: This letter is with further reference to our previous 
correspondence relative to the appeal of your client, Sam Bergesen, on contract 
C8ca—3694, North Nehana, Alaska, and with particular reference to your letters 
of October 2, 1953, February 10 and March 12, 1954, and enclosures. 

We again have — a thorough search of our files both in Anchorage, Alaska, 
and Washington, D. C., in an effort to locate the original of the alleged letter of 
May 28, 1952, ad еи to the regional administrator or a carbon copy thereof 
addressed to the Chief, Procurement Braneh. The search failed to reveal the 
existence of either the original or the earbon. Further, the matter was discussed 
with postal authorities in Anchorage, Alaska, who advised there is no dead letter 
office there and all letters which cannot be delivered, or are unclaimed, are for- 
warded to the dead letter office in Seattle, Wash. A letter of inquiry to the post- 
master at Seattel, Wash., brought a reply signed by Paul G. Jones, general super- 
intendent of mails. He indicated his dead le ‘tter office had no record of any letters 
mailed Mav 28, 1952, bv vour clinet and addressed to either the regional adminis- 

trator or the Chief of the Procurement Branch. 

With regard to the letter of June 5, 1952, which was received by this Adminis- 
tration in due course, I still am unable to understand why it contained no refer- 
ence to the alleged letter of May 28, 1952, since they both pertained to the same 
contract and concerned the same disagreement as to the assessment of liquidated 
damages. As a matter of fact, the wording of the last paragraphs in both is 
almost identical. Therefore, it seems normal to me that the latter should have 
contained reference to the former. Consequently, I am unable to aecept the 
reasoning contained in Mr. Lynn Faulk's affidavit of February 8, 1954, wherein 
he states “no reference was made to our previous appeal of May 28, 1952, for 
the reason that there was no oceasion to make such reference." 

In this connection, it was not until Mr. Dimond's letter of February 19, 1953, 
was received that there was any indication of such a letter. It is true that a 
contractor quite often overlooks important features in presenting a case without 
counsel and, as a result, counsel, when subsequently presenting arguments on 
the case, must call attention to such oversights, just as was done in this case. How- 
ever, I cannot believe that both the original and copy of the alleged letter would 
have been misplaced in our Anchorage office. I have no doubt the letter may have 
been written but, as Mr. Peters of my General Counsel's offiee pointed out to 
Mr. Diamond in & conference with Mr. Harney here in Washington on January 
14, 1954, neither the original nor carbon was ever received, and this leads me to 
the conclusion that perhaps neither may have been mailed. This is not meant to 
cast reflection on Mr. Faulk’s integrity. I could readily understand that on 
February 8, 1954, when relating the circumstances of an event which allegedly 
occurred on May 28, 1952, Mr. Faulk might have been honestly mistaken in view 
of the period of time which had elapsed since the alleged occurrence. He may feel 
most sincerely that he mailed both the letter and the carbon from the Lakeview 
suburban post office as stated in his affidavit. But the fact remains, neither is in 
our files and it is inconceivable to me that, having been mailed in separate en- 
velopes addressed to separate parties, they would both have been misplaced if 
received. I could understand the misplacement of one letter, but the misplace- 
ment of both, to me, would be more than a coincidence. It could be possible, but 
I think it is so highly improbable that I cannot accept such a theory without 

positive substantiation. 

With respect to the question of the manner in which this Administration’s 
letter of April 30, 1952, was mailed, as brought out in your letter of February 
10, 1954, and Mr. Bergesen’s affidavit of February 8, 1954, it has been the policy 
of our Anchorage office for several years to use airmail exclusively in sending 
first-class mail to the United States. Therefore, it must be presumed that the 
letter of April 30, 1952, aforementioned, was sent airmail to Mr. Bergesen in 
which event it should have been received by him at least by Friday, May 2, 
1952, and, in any event, no later than Saturday, May 3, 1952. 





















































































8 SAM BERGESEN 








In summary, if it is vour contention the contracting officer's letter of April 30, 
1952, constituted his decision, it is my reaffirmed determination that, since no 
protest on that decision was received from your client prior to his letter of June 
5, 1952, he failed to appeal within 30 days as required by articles 9 and/or 15 of 
his contract. If, on the other hand, it is vour contention the contracting officer’s 
letter of July 25, 1952, constituted his decision, the same conclusion must be 
reached since no protest was made on that decision until September 10, 1952. 

For the foregoing reason, I am constrained to sustain the previous denials of 
January 28, June 23, and September 11, 1953. Also, I regret to inform vou that 
unless additional facts not before me as of this date can be presented, T will give 
no further reconsideration to this case. 

Sincerely yours, е 



















F. B. LEF, 


Administrator of Civil Aeronautics 
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DEPARTMENT OF COMMERCE, 

CIVIL AERONAUTICS ADMINISTRATION, 

OFFICE OF THE ADMINISTRATOR, 
Washington, January 21, 1964 






Mr. Sam BERGESEN, 
Care of Mr. Josef Diamond, 
Law Offices, Lycotte, Diamond & Sylvester, 
Seattle, Wash. 







Dear Mr. BercesEen: This letter constitutes my decision as the duly author 
ized representative of the Secretary of Commerce on your appeal from the cor 
tracting officer’s determination concerning your request for an extension of tim: 
under contract C6ca-3921, schedule II, for the construction of communicatio! 
facilities at Gelena, Alaska. 

The aforementioned schedule required completion within 150 calendar days 

Я after date of receipt of notice to proceed. The notice to proceed was received b: 
you on June 12, 1951. Therefore, the Galena work should have been completed 
on or before November 9, 1951. On December 1, 1952, the contracting officer 
retroactively extended your contract time 28 days by reason of the Government 
delay in issuing priority assistance as provided in the contract. Thus a new du 
date of December 7, 1951, was established. Work actually was completed or 
October 20, 1952, or 318 days after the due date. The liquidated damage rat 
for schedule II was $50 per day.  fherefore, the contracting officer deducted 
$15,900 from your earnings. He also withheld an additional $100 at the request 
of your attorneys in their letter of February 19, 1953, thus making the total 
withholding $16,000. 

I have reviewed your claim filed with the contracting officer, his decision 
thereon, your appeal letters, and all other pertinent facts. My decision under 
articles 9 and 15 of your contract is that you are entitled to an extension of time 
through October 20, 1952, the completion date of the contract, by reason of th: 
fact that all of the delay was due to unforeseeable causes beyond your control and 
without your fault or negligence. These excusable causes of delay consisted of 
(1) inability to obtain 51 pair CNB No. 19 AWG control cable due to the changes 
in the operation of the priorities and allocations system which prevented your 
supplier from making delivery to you, both because of the changes and because of 
later higher priority orders; (2) damage to the cable, after it was finally received 
sustained as a result of mishandling by the air carrier, resulting in ultimate rejec- 
tion by this Administration; and (3) inability to obtain replacement in a reason- 
able length of time due to the increasing scarcity of cable of this type, resulting 
in necessity for an ultimate change in your contract to provide that the cable bi 
furnished by this Administration with a decrease in your contract price. 

I am instructing the contracting officer to release to you the $16,000 which he 
withheld pending determination on your appeal. Since your attorneys, by lette: 
dated October 5, 1953, withdrew all other items of your appeal, it will not now be 
necessary for me to review or comment on said withdrawn items. 

Sincerely yours, 
F. B. LEE, 


Administrator of Civil Aeronautics. 
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DEPARTMENT OF COMMERCE, 
CIVIL AERONAUTICS ADMINISTRATION, 
OFrFICE OF THE ADMINISTRATOR, 
Washington, D. C., August 12, 1954. 





Hon. Henry M. JACKSON, 
United States Senate, 
Washington 25, D. C. 
Dear SENATOR Jackson: This is in reply to your letter of July 30, 1954, | 
concerning Mr. Sam Bergesen's claim for additional time on contract С8са-3694 | 
for the construction of a VHF repeater station at North Nenana, Alaska. | і 


| 
| 








I must agree with the logie of your reasoning. While the denial of any claim | 
erely on the technicality of the time limitation for appeal appears inequitable, | 
[ am without legal authority to waive this or any other of the various provisions | | 
reed ipon bv the parties to the contract involved | 
Inasmuch as the terms of the contract have estopped me from reviewing the | 
m on the basis of merit, I am unable to advise vou as to what monetary | 
] ratio! if t mi nt be i i | І 1 le de te troduce a private | 
ief bill. However, I certainly w ld о € n tot introduction of | 
h a bill, nor to one which would authorize me to waive the 30-dav limitation | 
ippeal u І Cast Eit I ( 5 [OI Iministra ive considera- | 
of the ease ‹ ta y 
І à é our | é | 
- Ct 


J. M. BEARDSLEE, 
1 | ) Й. | Aeronautics 
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рь ота: a 


Mr. Kircong, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3027 
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The Committee on the Judiciary, to which was referred the bill 
(H. R. 3027), for the relief of Leo E. Verhaeghe, having considered 
the same, reports favorably thereon, with an amendment, and recom- 
mends that the bill, às amended, do pass. 


AMENDMENT 


On page 2, line 9, strike the following: ''in excess of 10 per centum 
thereof”. 

The purpose of the proposed amendment is to eliminate attorneys’ 
fees from the award provided in this bill. 


PURPOSE 








The purpose of the proposed legislation, as amended, is to pay the 
sum of $455.91 to Leo E. Verhaeghe of Bay City, Mich., which sum 
represents the amount of judgment and costs for which he was held 
liable in a civil action in the United States District Court, Eastern 
District of Michigan. 


STATEMENT 





The claimant, Leo E. Verhaeghe, was employed as an indefinite 
substitute special delivery messenger at the Bay City post office on 
September 12, 1951, at a salary of $1.565 per hour. At about 9 a. m. 
on August 16, 1952, the Gevernment-owned truck which he was 
driving was involved in a collision with a vehicle driven by Thomas 
R. Wiltse of Bay City, Mich. Although the investigation of the 
inspection service of the Post Office Department concluded that the 
drivers of both vehicles were negligent, the driver of the private 
vehicle sued the claimant in the United States District Court for the 


55007 


















2r ( | LEO E. VERHAEGHE 


Eastern District of Michigan and received judgment against the 
driver of the Government vehicle in the amount of $435.91, plus costs. 

This bill would pay the amount of the judgment and costs to the 
driver of the КЕТСЕ 

The Post Office Department in reporting on this legislation recom- 
mends enactment. 

This case is strikingly similar to a number of cases which the com- 
mittee has considered in previous Congresses. While the committee 
has refused to go behind the findings of any court, either Federal or 
State, it has taken cognizance of the difficulty encountered by a driver 
of a Government vehicle in securing insurance to protect himself in 
the same manner as a private citizen may. The Government does 
not insure vehicles nor do its employees. As a result, the drivers of 
Government vehicles are not protected in cases where they are sued 
directly. In this respect they are actually in a more vulnerable 
position than are private citizens. The committee has on previous 
occasions approved measures similar to this claim. For example, 
H. R. 660 in the 83d Congress was approved and ultimately became 
private law 135. In the 82d Congress, S. 741, S. 1988, S. 2147, 
H. R. 1690, H. R. 4842 and H. R. 5911, were approved by the Con- 
gress and ultimately became private laws. 

In view of the inability of persons such as this claimant to protect 
themselves when sued directly, and in view of the recognition of this 
fact by the committee in previous Congresses, the committee recom- 
mends favorable consideration of this legislation. 

Attached hereto and made a part of this report is the judgment of 
the United States District. Court for the Eastern District of Michigan, 
the report of the postal inspector, and an affidavit of the claimant. 


UNITED STATES DısTRICT COURT, EASTERN DISTRICT OF MICHIGAN, NORTHERN 
DIVISION 








GENERAL EXCHANGE INSURANCE CORPORATION, SuBROGER or Tuomas R. 
WiLTSE, AND TnHoMas R. WirrsE, PrLaiwTIFFS v, Leo E. Veruarcue, Dr- 


FENDANT 


Civil No. 1343 
JUDGMENT 


The above-entitled action came on for trial before the court without a jurv, on 
October 19, 1954, the plaintiffs appearing in person and by their attorney, Harvey 
D. Walker, of Saginaw, Mich., and the defendant appearing in person and by 
assistant United States attorney, William M. Lambert, and testimony having 
been offered by both parties, and the court having found in favor of the plaintiffs, 

It is hereby ordered and adjudged, that the plaintiffs, General Exchange In- 
surance Corp., subrogee of Thomas R. Wiltse and Thomas R. Wiltse, having judg- 
ment against the defendant in the sum of $435.91, and for their costs and disburse- 
ments in this action, to be hereinafter taxed. 

FRANK A. PICARD, 

United. States. District Judge. 


Dated November 29 A. D. 1954. 
A true copy« 


Frank J. DINGELL, Clerk. 
Ву Е. Н. Mersey, Deputy Clerk. 
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Posr Orricz DEPARTMENT, 
OFFICE OF THE SOLICITOR, 
Washington, D. C., April 29, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 
Dear Mr. CuarrMan: Reference is made to your request for a report on H. R. 
3027, a bill for the relief of Leo E. Verhaeghe. 
Mr. Verhaeghe was the operator of a mail truck involved in a collision with a 
car belonging to Thomas R. Wiltse, at Bay City, Mich., on August 16, 1952. 
The report of the State police officer, and an affidavit supplied by Mr. Verhaeghe, 
indicate that Mr. Verhaeghe was in 


the third-from-the-right-hand lane on a six- 
lane street and that | 


ie made a left turn, while proceeding at approximately 10 








miles per hour, without giving à hand signal: that Mr. Wiltse was driving at 35 
miles per hour in a 25-mile-per-hour zone; and that Mr. Wiltse erossed the center 
line of the street and attempted to pass Mr. Verhaeghe on the latter’s left. 
Mr. Wiltse and his insurer, the General | henge Insurance Co., presented a 
int administrative claim to the Departme in the amount of $438.47. This 
cla ах d sall ) ed 0 se of the id о! contri ito У negligence on the 
pat f Mr. Wiltse. Subsequently, Mr. Wiltse and his insurer brought a civil 
action against Mr. Verhaeghe and secured a judgment which, with added costs, 


amounted to $455.91. 

Since, in the view of this Department, Mr. Wiltse was clearly guilty of contrib- 
itory negligence in exceeding the speed limit and in crossing into the lane of 
oncoming traffic to pass, it would be unfair that the burden of this judgment 
fall upon Mr. Verhaeghe Accordingly, this Department recommends the enact- 
ment of this legislation 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to the committee. 


Sincerely yours, 


Signed) ABE MCGREGOR GOFF, 
The Soli 


i? 


cor. 









Posr OrricE DEPARTMENT, 
INSPECTION SERVICE, 

Saginaw, Mich.. December 5, 1952 
Bay City, Mich.: Accident, May 16, 1952, involving Federal vehicle 4097 and 

vehicle of Thomas Wiltse 
INSPECTOR IN CHARGE, 

Chicago, Ill 

1. Preliminary report in this case was submitted October 23, 1952. An affidavit 
vas obtained from indefinite substitute special delivery messenger, Leo E. Ver- 
haeghe, describing the circumstances of the accident. He stated, while driving 
in the center lane of a three-lane highway he was struck while making a left turn 

m the center lane by a vehicle driven by Thomas Wiltse, 1309 Sixth Street, 
Bay City, Mich. Leo Verhaeghe stated he did not signal for a left turn. 

2. Thomas Wiltse, the driver of the private vehicle contended the Federal 
vehicle was in the right lane of the highway and suddenly made a left turn without 
signalling. No witnesses to the accident were found. 

3. According to the Michigan State Police report of the accident, copy in the 
file, the road was wet but there was no obstruction to vision. While the police 
report indicates the total number of lanes as 6, there are actually only 3 
paved and used for traffic. No ticket was issued to either driver. However, the 
following violations were checked: 

‘Failure to signal’ for Federal vehicle 

“Passing on straightaway” for private vehicle. 

The police report also indicates that Thomas Wiltse was driving 35 miles per 
hour in a 25-mile-per-hour zone. The block in which the accident occurred is 
part of a mixed residential and business district and is an absolute 25-mile-per- 
hour zone. The fact that the police officer checked “passing on straightaway” as 
the violation against the driver of the private vehicle gives some support to the 
statement of the Federal vehicle driver that Thomas Wiltse attempted to im- 
properly pass in the extreme left lane of the highway. 

The following excerpts are from the State of Michigan Vehicle Code, Act 300 
F. A. 1949 and are quoted as information. 
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4 LEO E. VERHAEGHE 








(230) Speed restricions. Section 627 

(b) * * * it shall be prima facie lawful for the driver of a vehicle to drive the 
same at a speed not exceeding the following, but in any case when such speed would 
be unsafe it shall not be lawful: 25 miles an hour on all highways in a business or 
residence district as defined herein; 

Under section 628. 

(d) Any person who shall fail to observe any speed or traffic contro! signs, 
signals, or devices as aforesaid, shall be guilty of a misdemeanor. 











245) Laned roadways, traffic rules. | Section 642 

(b) Upon a roadway which is divided into three lanes a vehicle shall not be 
driven to the left of the second lane except when making a left turn and shali not 
be driven in the center lane except when overtaking and passing another vehicle 
where the roadway is clearly visible and such center lane is clear of such traffic 
for a safe distance or in preparation for a left turn or when such lane is allocate 
exclusively to traffic moving in the direction the vehicle is proceeding and is sign 
posted to give notice of such allocation. 





















(251) Signals for starting, stopping or turning. Section 848 






















(a) The driver of anv vehicle upon a h efo irting oppin 
turning from a direct lane shall first see that such movement can be mad 
safety and shall give a signal as required in this section 

4. According the the above traffic laws, Leo Verhaeghe was negligent failing 
to signal for a turn. Thomas Wiltse was negligent in exceeding the lawful speed 
limit, in driving in the center lane when such lane was occupied by a vehic 
preparing to make a left turn and in attempting to pass a vehicle to the left of 
the center lane. 

5. In view of the circumstances, letters of demand were written to Т) 

B Wiltse and his insurance agent, Mr. John Scherer, 311 Scherer Buildi Bav ( 
! Mich., for payment of damages to the Federal truck amounting to $206.65 
5 Copies of the letters are with the case file. In reply, the letter dated December 2 
was received from the Aetna Casualty & Surety Co. denving payment of t] 
on the basis of contributory negligence on the part of the Fed: \ Г 
collision insurance on Mr. Wiltse’s car is carried by the General Insurance | 
change Corp., 503 South Saginaw Street, Flint, Mich he case file does 1 
contain any claim filed by this company However, the postmaster at | 
City advises that a letter making claim for estimated damages of approxin 
$400 was received from this company and was forwarded to the Department 
{ 6. Michigan is a contributory negligence State rather than a comparative 
i negligence State and the assistant United States attorney advised that under the 
Michigan case law contributory negligence by both parties, regardless of degree 
; bars recovery of plaintiff. It is on the basis of this law that the Aetna ( 
p & Surety Co. has denied the claim. Under this law, recovery by the General 
E Insurance Exehange Corp. would also be barred as there was obvious eontributor 
i negligence on the part of Thomas Wiltse. 
} 7. There is no reason to doubt the truthfulness of the affida 
і Indefinite Substitute Special Delivery Messenger Leo Verhaeghe and, while he 
£ did not give a visible signal, it is somewhat a general practice for motorists to omit 
f a signal when turning from center or left-turn lanes. Therefore, in my opinior 
i there was no serious negligence on the part of the employee and it is not believed 
{ that disciplinary action is warranted as a result of this accident. 
| 8. It is recommended that any claim for damages filed by Mr. Thomas Wilts 
і or his agents be denied. 
: ARTHUR BEYER 
{ Pi st Offic Inspec 











STATE OF MICHIGAN, 
Bay County, ss: 

I, Leo E. Verhaeghe, being duly sworn depose and say: 

I am 23 years old, married, have one child aged 2 years, and live at 1909 15th 
Street, Bay City, Mich. I was appointed indefinite substitute special delivery 
messenger at the Bay City post office on September 12, 1951. My present salary 
rate is $1.565 per hour. 











LEO E. VERHAEGHE 5 


At about 9 a. m., August 16, 1952, I was employed in the delivery of special 
delivery matter and was driving a Dodge one-half ton panel Government-owned 
truck. I was driving south on Euclid Avenue, which is a three-lane paved 
highway. I was driving in the right-hand lane at about 15 miles per hour. 
When I got to about White Street which is one block north of Fisher, I pulled 
over into the center lane after seeing that the road behind me was clear, because 
I intended to make a left turn at Fisher. About halfway between White and 
Fisher I looked into the rear view mirror and noticed a car behind me in the 
center lane at a point at about White which I would estimate to be about 900 
feet back. When I reached 609 South Euclid, which is just north of Fisher 
Avenue, I turned left to enter the driveway of 609 where I had a delivery. As 
my truck was about halfway into the extreme left lane a car struck my truck at 
the left front, the rear of the car then skidded around and came into contact with 
the left rear of the truck. The private car was a 1952 Pontiac driven by Thomas 
Wiltse, 705 North Linn, Bay City, Mich. When the other car hit me he was 
driving close to the curb of the third (extreme left) lane. I did not signal for a 
left turn because I was already in the center lane which is reserved for passing 
and left turns only and therefore did not expect that the car behind me would 
attempt to pass me in the third or northbound lane. It is customary for cars to 
pass in the lane to the right in such cases. 

After the accident I called the State police post located just north of where the 
accident occurred. An officer immediately answered the call. He questioned 
Thomas Wiltse about the speed at which he was driving and Wiltse said he 
thought he was going about 35 miles per hour. However, it is my opinion that 
he was doing about 50 miles per hour because of the distance he covered between 
the time I looked back and started to turn 

Leo E. VERHAEGHE. 

Sworn and subscribed to before me this 30th day of September 1952 at Bay 
City, Mich. 

AnTHUR BEYER, 
Post Office Inspector. 








( 
( 

( 

ас 
M 
th 
pr 








Ш ара mors M ne aO Oe x Uo P ath 





و ر 


N rie нне, 















UNIV. OF MICH. 
AUG 8 1955 


LAW LIBRARY (Calendar No. 1292 


BATH CONGRESS SENATE REPORT 
Ist Session No. 127 









BARTLETT SPRINGS CO. 














Jur 30, 1955.—Ordered to be printed 


Mr. KILGORE, from the Committee on the Judiciary, submitted the 


following 


REPORT 





{To accompany H. R. 3063] 





rhe Committee on the Judiciary, to which was referred the bill 


H. R. 3063) for the relief of Bartlett Springs Co., having considered 























: same, reports favorably thereon, without amendment, and recom- 
mends that the bill do pass. 
PURPOSE 


The purpose of the proposed legislation is to confer jurisdiction 
ipon the United States District Court for the Northern District of 
California, northern division, to hear, determine, and render judg- 
ment upon the claims of the Bartlett Springs Co. and C. A. Kuenzell, 
G. Elizabeth Kuenzell, and H. C. Nead, individually or doing business 
as the Nead Lumber Co. against the United States arising out of a 
controversy concerning lands in sections 32 and 33, township 16 
north, range 8 west, Mount Diablo meridian, in Lake County, Calif. 
Proceedings as the result of the conferring of such jurisdiction would be 
the same as in cases of claims over which the court has jurisdiction 
under the provisions of section 1346 of title 28 of the United States 
Code. 


STATEMENT 





Mr. and Mrs. Kuenzell and a Mr. and Mrs. Andreoli purchased 
over 2,800 acres of land from the Bartlett Springs Co. on November 
1, 1947. Included in the land purchased was a tract of about 640 
acres which is the disputed land with which this bill is concerned. 
Mr. and Mrs. Andreoli conveyed their interests in the property to 
the Kuenzells. 

The 640-acre tract had been in private hands for over 60 years 
prior to purchase by the Kuenzells, but there appears to have been 
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no question concerning the size of the acreage until the property was 
secured by the Kuenzells. On November 22, 1947, a representative 
of the Forestry Service contacted the Kuenzells and asserted that 
there was a discrepancy in the boundaries, and that the Government- 
owned portions of the Kuenzell 640-acre tract located in sections 32 
and 33 of township 16 north, range 8 west, Mount Diablo meridian, 
in Lake County, Calif. The Kuenzell ac reage was shown to be 640 
acres by an approved General Land Office plat located in the land 
office in Sacramento. Further, a map certified by the Department 
of the Interior also showed the tract contained 640 acres. 

On the part of the Government it is asserted that the acreage owned 
by the Kuenzells is only 344.4 acres on the basis of land-office corners 
located by means of certain monuments located on the ground. It 
also appears that in the course of the controversy several demands 
were made on the Kuenzells to accept reductions of their acreage. 
First they were requested to reduce their holdings to 500 acres, then 
491 acres, and another time to 220 acres. 

Since this land is timberland the controversy involves logging 
operations on the disputed land. The United States brought an 
action against the Bartlett Springs Co., C. A. Kuenzell and С. 
Elizabeth Kuenzell, and H. C. Nead, doing business under the firm 
name and style of Nead Lumber Co. in the United States District 
Court for the Northern District of California as civil action 7034. 
The Kuenzells counterclaimed against the United States for actions 
taken by the Government and the Speckert Lumber Co. as a Govern- 
ment contractor in logging on land forming part of the 640-acre tract. 
In this connection the Kuenzells have asserted that all of the 640- 
acre tract has been cut over and the valuable timber removed. This 
timber was described as being stands of pine and fir. The loss of such 
timber was not discovered by the Kuenzells until 1953. The land 
had apparently been logged at the instance of the Government even 
though the ownership of the land was in controversy. 

The report of the раса of Agriculture indicates that the 
Government has filed a motion to dismiss the counterclaim on the 
grounds, among others, that the court lacks jurisdiction over the 
United States since the United States cannot be sued without its 
consent and consent to suit in an original action does not include 
consent to suit by way of a counterclaim; and because the countere Чап 
is barred by the statute of limitations. As to the first point, the 
committee believes that such a contention is doubtful since the 
Government first brought suit, but as to point 2, the committee 
may take into consideration the fact that the D is barred 
by the statute of limitations. In any event since the Government 
has brought a suit against these claimants, the committee sees no 
reason why such defenses as may exist under all the circumstances 
be available to the claimant. It appears from the record that the 
claimants did not know of the logging of their ground until some 
considerable time after that fact had been accomplished and the 
CMM VO therefore believes that the claimant should be allowed 

to present such evidence as they might have bearing upon the entire 
subject matter of this litigation. It appears that legislation is the 
only way that this may be done. 

After reviewing the circumstances, the committee is of the opinion 
that these matters should be properly resolved by a court of competent 
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jurisdiction. The committee therefore feels that the bill is meritorious 
and that jurisdiction should be conferred upon the United States 
District Court for the Northern District of California to hear, deter- 
mine, and render judgment as provided for in the bill as presented. 

The Department of Agriculture has no objection to the enactment 
of the bill after certain amendments have been made. These amend- 
ments were accomplished in the House of Representatives. 

Attached hereto and made a part hereof is the report of the Depart- 
ment of Agriculture in connection with this claim together with other 
evidentiary data. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., June 10, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

DEAR CONGRESSMAN CELLER: Reference is made to your letter of February 21, 
1955, requesting a report bv this Department on H. R. 3063, a bill to confer 
jurisdiction upon the United States District Court for the Northern District of 
California, to hear, determine, and render judgment upon the claims of the Bart- 
lett Springs Co. and certain others. 

We have no objection to enactment of this bill if amended as recommended 
below. 

At the present time, there is pending in the United States District Court for 
the Northern District of California a proceeding entitled “United States of 
America, Plaintiff, against Bartlett Springs Company, a corporation, C. A. 
Kuenzell and G. Elizabeth Kuenzell, and H. C. Nead, doing business under the 
firm name and style of Nead Lumber Companv, Defendants, Civil No. 7034." 
This suit resulted from a controversy between the Government and the Kuenzells 
concerning ownership of certain timberlands in Lake County, Calif. 

The Kuenzells claim 640 acres of land in sections 32 and 33, township 16 north, 
range 8 west, Mount Diablo meridian, in the Mendocino National Forest, on the 
basis of an approved General Land Office plat. This Department claims that 
the acreage owned by the Kuenzells is only 344.4 acres based on authenticated, 
original General Land Office corners located on the ground. On the basis of the 
location of the monuments on the ground, the Government claims that during 
1948 H. C. Nead, acting under a timber-sale agreement from the Kuenzells cut 
timber from national forest land as alleged in the complaint. "The Kuenzells, on 
the basis of the General Land Office plat, assert that Speckert Lumber Co., a 
corporation acting under a timber-sale agreement from the United States, cut a 
verv large volume of timber from their lands. 

There has been filed in the suit a counterclaim by the defendants Kuenzell 
against the United States, several employees of the Federal Government, and 
others as respondents. The counterclaimants asserted that prior to the date of 
the filing of the complaint the plaintiff, by and through its agents, officials, repre- 
sentatives, and Speckert Lumber Co., a corporation, entered upon the property 
of the counterclaimants and cut and took away a large volume of timber and 
otherwise damaged the counterclaimants. 

The two sections involved in the controversy were found to be abnormal in 
size and area. There was, therefore, material delay in locating sufficient General 
Land Office corners clearly to established the decreased acreage within the several 
specified land descriptions. In the meantime, the timber mentioned in the pre- 
ceding paragraph was cut on the area in dispute and the controversy resulted. 

Thirteen well-authenticated corners established by the General Land Office 
have now been located on the ground or in the immediate vicinity of the area in 
question. These clearly establish the pattern of the original General Land Office 
survey and the accuracy of the Government’s contention as to the ownership of 
the area involved. They also establish that a substantial error occurs in the 
approved plat for this township. 

The Government has filed a motion to dismiss the counterclaim on the grounds, 
among others, that the court lacks jurisdiction over the United States since the 
United States cannot be sued without its consent and consent to suit in an original 
action does not include consent to suit by way of a counterclaim; and because 
the counterclaim is barred by the statute of limitations. It is believed that the 
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counterclaimants seek the enactment of this bill on account of the fact that it 

is realized that the counterclaim has been barred by the statute. To grant the 

counterclaimants the right of court review in this matter would confer upon them 

special benefits which are not normally granted to other persons and which avail- 
le information on location of section corners would not appear to justify. 

If, irrespective of the above facts, the Congress wishes to confer upon the United 
States district court jurisdiction to hear this case and render judgment, this 
Department would not object to the enactment of the bill, if amended so that 
the Government employees named in the counterclaim are eliminated. Such an 
amendment could be accomplished by amending the bill in the following par- 
ticulars: 

Page 1, line 9, insert the phrase against the United States" between the word 
“Company” and the comma. 

Page 2, line 1, delete the remainder of the paragraph following the word *'eon- 
cerning" and insert instead ''certain lands in sections 32 and 33, township 16 
north, renge 8 west, Mount Diablo meridian, in Lake County, California.” 

The Bureau of the Budget advises that, from the standpoint of the program 
of the President, there is no objection to the submission of this report. 

Sincerely yours, 





















TRUE D. Morse, Acting Secretary. 












IN THE District Court or THE UNITED STATES IN AND FOR THE NORTHERN 
District oF CALIFORNIA, NORTHERN DIVISION 








United States of America, Plaintiff, v. Bartlett Springs Company, a corporation 
C. A. Kuenzell, G. Elizabeth Kuenzell, and H. C. Nead, doing business under the 
firm name and style of Nead Lumber Company, Defendants 

C. A. Kuenzell and G. Elizabeth Kuenzell, Counterclaimants, v. United States of 

America, C. S. Swanholm, Ellis Purlee, E. C. Gray, Clare Hendee, W. M. Stuermer, 

Perry A. Thompson, John R. Berry, W. J. Leonard, Speckert Lumber Company 

a corporation, A. Speckert, Securiiy Title Insurance Company, a corporation, and 

Doe one to Doe one hundred, inclusive, Respondents 
























Civil No. 7034 

















AFFIDAVIT OF. C. A. KUENZELL AND G. ELIZABETH KUENZELI 









STATE OF CALIFORNIA, 
City and County of San Francisco, ss: 

C. A. Kuenzell and (С. Elizabeth Kuenzell, being first duly sworn, depose ani 
say: 

That on September 16, 1947, a contract was made between the Bartlett Springs 
Company and McNee and Turner to cut all of the timber on 640 acres, whiel 
contract was subsequently transferred, on November 1, 1947, from the Bartlett 
Springs Company to C. A. Kuenzell and G. Elizabeth Kuenzell, his wife, and 
A. J. Andreoli and Emita Andreoli, his wife. This was a sale of the timber, the! 
standing on that particular piece of property. In September 1947 a fire swept 
that country and fire-killed some of the timber on the 640 acres with which we 
are here involved. That part of the timber which was not actually charred re 
mained merchantable timber, and could all be used. The contract for the sale 
of all timber continued to be in effect. 

On November 1I, 1947, Mr. and Mrs. Kuenzell, your affiants here, and Mr. and 
Mrs. Andreoli purchased not only the 640 acres, but all of the Bartlett Springs 
property, compromising over 2,800 acres, from Bartlett Springs Company, a 
corporation. The price paid for the entire acreage was based to a great extent on 
the money that would be received from the sale of this standing timber. Title 
to the entire piece of property was conveyed by the Andreolis to the Kuenzells 
on November 1, 1947, and recorded March 31, 1948. 

On November 22, 1947, a representative of the Forestry Department came to 
affiants and represented that there was a discrepancy in the amount of acreage 
which was supposed to be owned and controlled by the Forestry Department in 
and about the 640 acres comprising that area granted to the Kuenzells, your 
affiants here, and the Andreolis. Representatives of the Forestry Department 
on that date gave us a map, stating that they wished 160 acres from our 640 
acres to bring up their acreage to what they needed; your affiants refused to accede 
to any such request on the part of the Forestry Department. At a later time the 
acreage was cut down on another map, showing that instead of 640 acres we would 
have 491 acres. Affiants refused both of these offers, and still later a third map 
was presented by the Forestry Department to your affiants, on which was indi- 
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cated 220 acres, which should be all that was left of the entire 640 acres which 
had been purchased by your affiants and Mr. and Mrs. Andreoli. 

All of this acreage was in Townships 32 and 33 according to the map located 
in the Land Office in Sacramento. 

During our investigation of this situation, it became apparent to us that the 
Forestry Department was following a similar procedure to that which had been 
adopted in other parts of California. Apparently the Forestry Department used 
this method of seizing land and the timber located thereon as a means to balance 
their budget necessary to run their department. 

We were also informed by the United States Land Office in Sacramento that 
there was absolutely no question about the fact that your affiant here were 
entitled to 640 acres as shown on the map. A representative of affiants was, 
during this time, cutting timber upon this 640 acres; the representative of the 
Forestry Department notified the representatives of the timber faller that he 
should stop cutting—that his cutters and timber fallers were located on Govern- 
ment property or cutting timber from property which was in question. The 
timber fallers subsequently tore down their mill and moved it away. 

Our investigation discloses now that there was some question of a fraudulent 
survey having been made some time in the 1860's, covering this land as well as 
land in Montana, Idaho, Colorado, Utah, and Wyoming. It is the understanding 
of your affiants that persons who were affected in those areas were given relief, 
either by the courts or by Congressional action, so that what they had rightfully 
purchased and owned as holders in good faith, having paid good consideration 
therefore, was rightfully confirmed to them as their own property. 

At the same time that the representatives of the Forestry ерін stopped 
the timber faller Nead from eutting timber upon our property, the Forestry b 
partment entered into a contract with the Speckert Lumber Company to cut part 
of the timber on the 640 acres, a portion of the 160 acres where the timber faller, 
Nead, had been working; your affiants procured a preliminary injunction against 
the Speckert Lumber Company, in the Superior Court sitting in Lake County, 
from cutting timber on the 160-acre piece; about a week after the injunction was 
issued an understanding was reached between the Forest Service, the Speckert 
Lumber Company, and your affiants, that the lumber company could cut on the 
160 acres which was a part of the total 640-acre piece, but that certain moneys 
would be impounded pending the decision of where the boundaries were located 
on the land in question. It is our understanding that the Speckert Lumber Com- 
pany deposited certain sums of money with the Forest Service. This was an 
agreement in writing which was executed between the parties. 

Somewhat later, the government contracted with the Speckert Lumber Com- 
pany to cut all of the timber on all of the 640 acres. We knew nothing about this 
contract until 1952, after all of the timber had been cut under this contract. 

Your affiants would not have purchased the Bartlett Springs property, the 
entire 2,800 acres, if there had not been a contract in existence to cut and sell 
the timber located on this 640 acres; we intended to use the money from this 
contract to pay off our deed of trust; prior to the timber faller Nead commencing 
to cut timber, affiants are informed that the Forest Service notified Nead and 
his representatives that there was some discrepancy in the survey of the 640 
acres, and that certain of it should be considered to be government property; 
shortly thereafter, representatives of your affiants, of the government (Forest 
Service), and Nead went on to the 640 aeres and put down markers indicating 
where the claims should be considered to be located. 

Representatives of the Forest Service indicated that the Forest Service should 
have somewhere around 500 acres surrounding part of the 640 acres, but there 
was apparently, according to the representative of the Forest Service, some 
discrepancy; the representatives of the Forest Service requested that we deed to 
them 160 acres, which would aid in making up the 500 acres which they were 
supposed to have. It is the understanding of affiants that one Morrison, of 
Twin Valley, Calif., and Zeno Jones of Upper Lake, Calif., were requested to give 
up a certain amount of acreage to help the Forest Service make up their deficit 
in acreage; according to the understanding of your affiants, it was not a question 
of whether affiants were entitled to the 640 acres, but that the Forest Service 
wished to make up a deficit that had occurred somewhere along the line in the 
recording of the property in the forest preserve. 

In 1952, affiant C. A. Kuenzell traveled from Bartlett Springs to Ukiah, Calif., 
and requested a timber cruiser to go through the area of 640 acres and determine 
how much lumber was there, and affiant stated that he wished to make a contract 
to remove it; the timber cruiser went on the 640 acres and reported back to affiant 
that no timber, of merchantable size, was standing on the entire 640 acres; that 
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affiant C. A. Kuenzell asked what the timber cruiser meant that we did not have 7 
any timber, and he replied, *'It has all been logged." Your affiant, C. A. Kuenzell, the 
requested what he meant that “it had all been logged,” and he replied, “At Sac 
least twelve and a half million feet have been logged off the 640-acre area, and whi 
this timber was some of the most beautiful timber standing in that area." (This 
was on trees 22 inches or larger in diameter.) And the said cruiser stated that he 
"wished that his company had been able to handle that particular timber that had гер: 
been cut; this was the first time that affiants were apprized of the fact that the fror 
Government, through the United States Forest Service, had logged off all of the 
merchantable timber from the 640 acres. 
Affiants state here and now that they had no knowledge until 1952 of the con- 
tract between the Forest Service and the Speckert Lumber Co. to log or fall the 
merchantable timber from the 640 acres, the property of affiants; when affiants 
approached A. Speckert of the Speckert Lumber Co. and requested information 
concerning this, Mr. Speckert stated that he informed the Forest Service that the 
640 acres was the property of affiants and not Government land, and the repre- 
sentatives of the Forest Service stated “Well, you have a contract on it, why 
should you worry about it. Go ahead and cut it." That said Speckert stated 
that he replied “‘All right, I’ll cut it, but it’s your responsibility.” (By “your 
responsibility”? said Speckert meant the responsibility of the Forest Service.) 
Estimates of the merchantable timber upon the 640 acres ran as high as eighteen 
million feet, of trees of all diameters above 16 inches. Between eighty and ninety 
percent of the timber cut was ponderosa pine, and ten percent fir. The ponderosa lodos 
poe is some of the best pine timber located in California, and brings a much and 
1igher price than ordinary standing pine. KR 
The land which we purchased and which we claim is as follows: "A 
The Southwest Quarter and the Northwest Quarter of the Northwest com 
Quarter of Seetion 33, T. 16 N., R. 8 W, M. D. B. and M, and alles 
The Southeast Quarter, the Northeast, Southeast, and Southwest Quarter : 
of the Northeast Quarter, the Southeast Quarter of the Northwest Quarter 
and 
The Northeast, Southeast, and Southwest Quarters of the Southwest 
Quarter of Section 32, T. 16 N., R. 8 W. 
In Lake County, California, comprising 640 acres, more or less, 
And further affiants saith not. 
C. A. KUENZELL. 
G. ELIZABETH KUENZELI 


Subscribed and sworn to before me this 11th day of March 1955. 
[SEAL] DOROTHEA WOOLPERT, Notary Public. 


My commission expires October 2, 1956. 


Topp & Topp, 
San Francisco, June 20, 1955. 
Hon. HUBERT B. SCUDDER, 
House of Representatives, 
House Office Building, Washington, D. C. sabor 
(Attention Mr. Don Runyon.) be pr 
DEAR REPRESENTATIVE SCUDDER: This letter is written to you in response to other 
your request for our position concerning the passage of bill H. R. 3063. fully 
We are advised that the Department of Agriculture has no objection to the litiga 
passage of the bill if it is amended to eliminate the private parties and Govern- Fo 
ment representatives and is amended to also give the seetions by number with 
which our controversy is concerned, rather than the description in the bill as now 
contained, to wit, “some 640 acres of land." dema 
The Justice Department, we are advised, is objecting to the passage of the bill made 
since it would apparently waive the statute of limitations which the Department А: 
states would run against our counterclaim. ina] 
The counterclaim in the litigation pending in the California Federal court was 345), 
brought to protect an original patenting of land of 160 acres each, by— for th 
George A. Lamont, on March 6, 1887 filed | 
John B. Yount, on March 6, 1889 gto thi 
James E. MeMahon, on March 6, 1889 ceediı 
George W. Yount, on March 6, 1889 
There was no questioning of the size of the acreage involved for 60 years, 
until sometime in November of 1947, shortly after the property was purchased 
‘by the present owners, who have requested the passage of this bill. 
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This land is registered with the United States Department of the Interior, and 
the representative of the Bureau of Land Management, District Land Office in 
Sacramento, Calif., stated that the acreage was proper and that 640 acres was 
what was patented. This was sometime in 1947, about the time that the present 
owners acouired title to the property. 

Shortly after the present owners acquired title to the property, a Forest Service 
representative first came to them and asked that they cut down their acreage 
from 640 acres to 500 acres. 

Shortly thereafter, another claim was made upon them that the acreage should 
be 491 acres. Shortly thereafter, there was a third claim made upon them that 
their acreage should be cut to 220 acres. Each one of these requests for acreage 
was rejected by the present owners of the land, who have requested the passage 
of this bill. No reason was given for such an agreement by the Forest Service, 
except that the Forest Service representatives stated that they did not have 
enough land in the forest preserve to come within the then governable regulations. 
We are now advised that in the most recent communication to the Honorable 
Emanuel Celler, dated June 10, 1955, that a new figure has been interjected into 
the controversy, in that the Forest Service now states that the acreage owned 
by the Kuenzells is 344.4 acres. 

It appears that, to the best of the information of the Kuenzells, the timber was 
taken sometime prior to the first part of 1953. It was in February 1953 that 
Mr. and Mrs. Kuenzell first found out that Government-contract loggers had 
logged the land which they had been claiming and which they had purchased, 
and over which there had been a controversy with the Government for some 
o Years. 

\ short review of the court proceeding may be helpful, On March 8, 1954, a 
complaint for damages was filed against the Kuenzells by the United States for 
allegedly cutting over lines of the forest preserve, this claim for damages being in 
the sum of $4,002.93. Several extensions of time to plead to this claim were 
granted to the preceding attorneys and to the present attorneys of record. 

At the same time that an order was signed to bring in additional parties, an 
answer and counterclaim was filed by the Kuenzells on January 11, 1955. Some 
2 months later, on March 15, 1955, a motion to dismiss was filed by the Govern- 
ment, addressed to our counterclaim. (Other pleadings have been filed by indi- 
vidual defendants and respondents to our counterclaim). 

The Justice Department has granted a few extensions of time for hearing 
motions to dismiss, but the largest extension of time was as a result of an order of 
the court. The last continuance was to July 11, 1955. The court, Judge Sherrill 
Halbert sitting, has ordered that the matter be disposed of on July 11, 1955. In 
ther words, the motion to dismiss will have to be argued at that time, and we wish 
to have at least the House of Representatives pass the bill granting the requested 
relief prior to July 11, 1955. 

A representative of the counterclaimants, through the undersigned, their 
attorneys of record, Miss Esther Hollst, appeared before Subcommittee No. 2 of 
the Committee on the Judiciary on February 25, 1955, for the purpose of advising 
the committee as to the facts in the controversy. 

It is felt that this matter should properly be adjudicated by a court since, 
according to the facts as now presented, there was a taking of property belonging 
to private citizens without color of any legal right, condemnation proceedings, or 
otherwise. We believe that this should be adjudicated by a court after we have 
fully presented our side of the case. We ask nothing other than the right to fully 
litigate this matter, which is of extreme importance to the proponents of the bill. 

Following is a brief legal discussion, including a few recent authorities bearing 
on the case as it now stands: 

It will be noted that the Government, without any legal procedure or legal 
demand, took the timber belonging to these counterclaimants and has never 
made any offer whatever of compensation for the timber thus unlawfully taken. 

A similar situation has arisen in some cases where the Government proceeded 
in a lawful manner, as for instance, in United States v. Patterson (206 Fed. (2d) 
345), in an identical situation, where the United States brought a suit for damages 
for the removal of timber and for a decree fixing boundaries, ete. The defendants 
filed a counterclaim for trespass, so that the legal situation is entirely parallel 
to that at bar except that in the case at bar the United States filed no legal pro- 
ceeding whatever prior to the taking of the timber. In the Patterson case it was 
held that the jury could properly fix the boundary lines. 

In the case of In re Greenstreet, Inc. (209 Fed. (2d) 660), the United States 
Government sued a trustee in bankruptcy, claiming that certain property was 
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urgently needed for defense purposes and also claiming damages. A counter- 
claim was upheld in an amount sufficient to defeat the Government’s claim. 

In the leading case of Luckenbach v. the Thekla (266 U. 8. 328, 45 8. Ct. 112, 
69 L. ed. 313), an admiralty case, where in response to a libel to the Government, 
a crosslibel was filed, it was held that a decree could be rendered against the 
Government on the crosslibel. To be sure, this was a case in admiralty, but the 
decision is cited as to general rule. 

In the case of Lacy v. United States (216 Fed. (2d) 223, at p. 225), the principle 
of law involved here is stated as follows: 

“When the United States comes into court, to assert a claim it so far 
takes the position of a private suitor as to agree by implication that justice 
may be done with regard to the subject matter" (citing the Thekla, supra). 

After explaining that this principle cannot be pressed to the extent of completely 
waiving sovereign immunity to a suit, the court has this to say, which is particu- 
larly pertinent in the situation at bar: 

“The Government, however, is still bound to do equity and as a condition 
precedent to relief in this case, either to agree upon and pay to the property 
owner such compensation as it may owe him or, failing such agreement, to 
file the necessary proceedings for the ascertainment of such compensation.” 

At page 225, column 1, of the Lacy case, the court states that the decisions 
“simply hold that when there has been an actual taking by the Government there 
arises an implied promise on its part to compensate the property owner." 

All we are seeking in our argument for the passage of this bill is to see to it that 
the Government comes into court for the purpose of determining the compensa- 
tion, if any, to these counterclaimants 

We urge that the committee approve the passage of the bill, with suggested 
amendments to eliminate defendants to the counterclaim other than the Govern- 
ment itself 

Thanking vou, Mr. Seudder, and members of the committee, and others who 
are interested in the passaze of this bill for the purpose of giving these counter- 
claimants a hearing in court, I remain. 

Yours very truly, 
Торо & Торр, 
By Henry C. Topp. 
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